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Preliminary Statement 


Critical points <= dispositive of 
requiring reversal -- huve not been rebutted 


submitted by the Appellees. 


First, Dominick's is entitied to 
bought it “fair and square" at a sale conducted in 


Pr 


a price which was higher than anyone had offered to pay in ove 
two years of intensive efforts to sell, and higher than even 
Hanceck was then prepared to pay. The Trustees were "delighted" 
with the price and the terms (Hancock Brief, p.2). Dominick's 
right to the property was taken away two months later only because 
the court below, sitting as an appellate court, improperly substi- 
tuted its own findings of fact as to Hancock's trumped 

of “surprise” and “confusion” for findings of the trial judge 

that had been based on an evaluation of witnesses' credibility; 


and the court below improperly usurped the discretion of 


the 
Bankruptcy Judge to determine matters of notice in a proceeding 


involving 17,000 creditors and stockholders. Even the Trustees 


had supported in its entirety the ruling of the Bankruptcy Judge 


(523a-525a), although they now have changed their colors and their 


arguments. Such turns of position and the Appellees’ stress on 
the refuge of mootness only serve to emphasize that Dominick's 
was the court-approved buyer for an adequate price, and Don 


nick's is entitled to the property. 


Second, legal gymnastics | Oot give Doyle (Hancock 
assignee and principal) any better title t} the defeasibl« 
title heid by the Trustees on Septen ie Bankruptcy rules 
cases concerning stays are not devices to cures im antirem £26) 
The state title was what everyone understood Judge Cannell 
have described, , &@ title subject to Dominick's endee' 
rights upon a reversal this Court. Knew this. The 
language of Judge Cannella's August 1lé¢ rder was clear. With 
open eyes and after due warning, the Trustees "5s i“ property 
rights which might be divested upon a reversal by nis rt 
That was all le "purchased." 

rhird, crucial and well-establishe rule on rniy 
finality of dicial sales have beer rerely weakened by the 
decision below which vé a “med 'e even though ther 
was no credible factual support for the ruling, and even thou 
the fault found with the notice of hearing was late: proved t 
without any merit. Despite the increased not and expe re 

reguired the remand order, no one else showed 
to bid the second time around other ¢ Dominick's and the 
persor had always been acting -- the same 
people who were inc t the First time. 

In this Reply Brief, Dominick's will limit itself t: 
tnree matters which we believe to be of substantia interest t 
tne ourt.: 

Ls If the Court reverses, the Debtor's e« need 

not lose one cent. A reversal will be in accor 
with this Court's weil-established precedent. 


® 


This appeal is not moot. Appellees have 


. desperate arguments evidenced, for example, 


misrepresentation that Doyle is a "stranger" 
this proceeding. The rebuttal 

submitted, with leave of the Court 

to dismiss for mootness shows that Doyle is, 
fact, Hancock's principal, and that both have 
always been acting for a company in which Doyle 
owns a substantial interest and of which he is 


president. 


Crucial matters of judicial policy and adminis- 
tration involving the importance of maintaining 
the integrity and finality of judicial sales 


compel reinstatement of the sale to Dominavk's. 


POINT I. THIS COURT CAN GRANT DOMINICK'S 
REQUESTED RELIEF WITHOUT COSTING 
THE ESTATE A PENNY BY SIMPLY FOL- 
LOWING ITS OWN PRECEDENT. 


The Appellees' diversionary tactic is to stress the 
absurd notion that a reversal of the District Con means that 
the Debtor's estate loses $525,000.* This Court need only look 
to its own well-established law, recognized by other circuits, to 
dispel any fear of loss to the estate, quite apart from the irre- 
levance of any such loss.** In re Frasin, 201 F 343. (26 Car. 
1912); In re Miltones, Inc., 296 F. 806, 808-809 (24 Cir. 

In) te, Dunham, 36 F.2d 282. (8S: DONaYy. 929 ).5 In re Chiids 
Co., 169 F.2d 379, 38) (2a Cif.1947) (dictum); cf. 

250 F..1006 (N.D.N.Y. 1918); accord, Hagan v. Gardner, 


643, 646 (9th Cir. 1960); John Schaap & Sons Drug Co. 


19 Pied) S17). 358, (Sth Cire 2927). 


in. te Frasin, supra, iS Strikingly similar to the case 
at bar. There, the trustee sold a leasehold interest to Zahm. 
The sale was. pursuant to an order of the districc court, re- 


versing an order of the referee, and authorizing the sale.*** 


+ = + =9 Ave “~ ae ym “. 1 a : Bredstered 
*¥Dominick's has previously dispelled Hancock's related ploy 
i t Y 


that Doyle's investment in the property pending the hearing of 
the appeal warrants dismissal of the appeal. Dominick's Memor- 
andum, Point I C; see also in re Prazin & Oppenheim, 181 F. 307, 
312° (2d Cir: 19720). 


**Dominick's has previously demonstrated that the difference 
between the May 17 and September 10 purchase prices is irrelevant 
to a determination of the merits of this appeal! eee intra at 27. 


***The district court explicitly stated that the trustee could 
"give a perfect title . . . and that the purchaser can take the 
premises on the terms of the lease .... " In re Frazin & 
Oppenheim, 174 F. 713, 716 (S.D.N.Y. 1909). Note that the bank- 
rupt is at times referred to in the case captions as "Frasin", 
and at other times as "Frazin". ee 


Prior to Zahm's purchase, an appeal had been taken from the dis- 
trict court's order of sale. Zahm consummated the purchase 
before the appeal was decided and paid $5,150, a great deal of 


money in 1910. Thereafter, this Court reversed the district 


court, see In re Frazin, 183 F. 28 (2d Cir. 1910), holding that 


trustee had nothing to sell because he’ had mistakenly failed to 
affirm the lease, with the result that the landlord was entitled 
to possession, not the purchaser. Zahm's assignee thereupon 
petitioned for a refund of the purchase price. The referee 
denied the petition, and the district court affirmed. This Co 
also affirmed and refused to permit recovery of the purchase 
price, even though, as it turned out, Zahm had purchased nothing. 


This Court said: 


"[fj}he bidder at the sale. . << ‘was fully 
informed when he purchased the trustee's 
interest in the lease of all the facts re- 
lating thereto. He was not deceived, he 
knew what he was buying and was clearly 
advised of the character of the title. He 
was expressly informed that the trustee 


was selling only such title as he possessed, 
he knew that the trustee's title was in ‘i 
litigation and that an appeal had been 

taken from the order under which the sale 
was proceeding and that the order might be 
reversed. He knew, therefore, that he who 
bid at the sale would do so at his peril 

and without recourse in the event of the 
reversal of the order of the District Court. 
It was expressly stated at the sale that: 


"'The trustee assumes no 
personal responsibility and 
does not warrant the lease or 
its salability [sic] .' 


"It would be difficult to imagine 
a statement which could convey to the bid- 
ders in plainer language that the trustee 
sold only such interest as he possessed. 
This interest might be valuable or it might 
be worthless and he who purchased it did so 
at his peril and without recourse. No 
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material fact was withheld, the entire sit- 
misled. To permit a purchaser, who thus 
speculates upon the value of the property 
bid in by him, to recover the price paid 
because subsequent events show that the 
interest purchased was less valuable than 
he supposed it to be, seems to us most 
inequitable." 201 F. at 343-344 (emphasis 
added). 


This Court concluded that Zahm could not reform his 
bargain: "The buyer knew exactly what he was purchasing." 201 
F. at 344. The buyer took the risk of the trustee's having no 


authority to sell. 


The Frasin case is squarely applicable here. There, the 
sale was to Zahm pursuant to a district court order which reversed 
the referee. Here, Doyle purchased at the September 10 "sale" 
held pursuant to Judge Cannella's order of reversal and remand. 
There, as here, the party asserting the paramount interest obtained 
no stay of the sale held pursuant to the district court order. 
There, as here, an appeal was taken from the district court order 
authorizing the trustee to sell. There, as here, the purchaser 
"knew that the trustee's title was in litigation and that an appeal 
had been taken .. Z20L FF. at 343. "He knew, therefore, 


that he. .(. Bid .). 5 at his, peril . . . and without recourse in 


the event of the reversal of the District Court.” id. In Frasin, 


as here, the purchaser knew that he had purchased no more than 
the trustee could sell. Indeed, the contract between the Trustees 


and Doyle said this.* What is more, Doyle knew that the District 


"Buyer at any time may accept 
such title as Seller can convey, without reduction of the pur- 
chase price or any credit or allowance on account thereof or any 
claim against the Seller. The acceptance of the Closing docu- 
ments by Buyer shall be deemed to be full performance of, and 
discharge of, every agreement and obligation on the part of 
Seller to be pertormed hereunder . .. ."“. (554a). 
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Court had explicitly stated that the sale to Dominick's might be 
reinstated if there were a reversal. Doyle specifically agreed 
at the September 10 hearing that he would not “assert as a cloud 
on the title, and [would] accept the title to be marketable, 


notwithstanding the present status of" the appeal at bar (630a). 


In Frasin, when the district court order was reversed 
the purchaser was not permitted to recover his money. The result 


need be no different here.* 


Frasin, therefore, serves to expose the Appellees' incor- 
rect theory that reinstatement of the sale to Dominick's requires a 
refund of the monies paid on the September 10 bid. Doyle paid 
for the Trustees’ title with all infirmities, including any arising 
from a reversal on the pending appeal. He thereby obtained only 
the right to possession and the use of the property for a period 
commencing with the date of Closing and possibly terminating upon 
an order reversing the district court and reinstating the sale 
to Dominick's. Only if there were an affirmance by’ this Court 


would the cloud on title -- Dominick's vendee rights -- be lifted. 


Although the holding of Frasin means that the Trustees at 
bar may well be entitled to retain the $1.21 million paid by Doyle 


and may in addition obtain the $685,000 purchase price from 


Dominick's, this Court need not now resolve the matter. It will be 


for the Bankruptcy Judge in an appropriate proceeding to consider 


~*The district covrt also held that "the doctrine of caveat 
emptor is clearly applicable," 201 F. at 344, a holding consistent 
with the universally well-established law. See generally 4A 
Collier, Bankruptcy 470.98 [18] at 1202 (14th ed. 1976) stating 

that a purchaser at a judicial sale "may not after discovery of a 
defect covered by the "caveat emptor’ principle refuse payment of 

the purchase price or claim abatement."; e.g., cases cited Supra at 4. 
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the claims of Doyle, if any, and the position of the Trustees. 


The issue on this appeal is simply whether the order of 
remand and vacatur of sale to Dominick's should be reversed and 
whether there should be enforcement of Dominick's right to the 
property. This Court may restrict its. ruling, as it did in thi 
Frazin decision, where this Court reinstated the lessor's interest 


and did not consider the consequence, if any, upon the estate and 


zahm. in, Fre Frazgin, 18S Ff. 28) (2d Cix 1910) 
Z Ratan Reade Nae Dae ctatont 
Thus, in reversing the order of the District Court, this 
Court will be merely following its precedent in Frazin, ipra, 


where the reversal took place even though Zahm, like Doyle, had 


consummated his purchase from the trustee. 


This Court will also be following its decision In re 
Burr Mfg. & Supply Co., 217 F. 16 (2d Cir. 1914) which stands 
squarely for the proposition that a prior order of sale may be 
reinstated even though a sale to another has been consummated. 
In that case, the bankruptcy court confirmed a sale to a Porter 
for $6,250 in August 1913. The sale was thereafter set aside, the 


court directed a new sale, and the property was sold to Schomaker 


for $8,500. The deed was delivered in January 1914. Porter 


appealed to this Court, and in August 1914, a full eight months 


after the deed was delivered, this Court reversed the order 
vacating the sale to Porter and confirming the sale to Schomaker, 


and reinstated the order of sale to Porter. This Court remanded 


"to take further proceedings not inconsistent with the views 


expressed in this opinion.” 217 F. at 22. Neither the passage of 


time nor the consummation of the second sale had mooted the first 


purchaser's appeal. No stay had been obtained pending the appeal. 


Frasin and Burr are’ the law Gt this Circuit. The cases 


ney demonstrate that this Court 


have been cited numerous times. 


has rejected arguments grounded in emotion and has ruled as the 


law requires. There is no reason why 


control here. 


POINT II. THE SEPTEMBER 10 "SALE" 
DOES NOT MOOT THIS APPEAL. 


This appeal is alive and well, and the Appellees know 
it. If it were otherwise, Appellees would not have made the strained 
arguments: (lL) that Doyle is a “stranger", when the facts are other- 
wise; (2) that Dominick's option to seek a stay somehow ripened 
into a requirement for a stay; (3) that the District Court had 
"lost" jurisdiction and was without power to issue the August 16 
ruling; and (4) that Doyle obtained unqualified title at the 


September 10 sale. 


rr 


These arguments have no merit. This Court has the power 
to grant relief, and that ends the mootness argument. 
A. Doyle and the Froperty Are 


Within This Court's Jurisdiction; 
Doyle Is Not A 
a ane 


The Appellees have not attempted to deal with the case 
law (of which Bankruptcy Rule 805 is declarative) that this Court 
has the clear power, even in the absence of a stay, to reinstate 
the sale to Dominick's if it has effective jurisdiction over the 
purchaser of the property. sce Dominick's Memorandum, Points I B, 
tb, 11 Cy. Tnetead, Appellees assert that Doyle is a "third par- 
ty” and "stranger" because he became Hancock's "assignee shortly 
preceding the September 106 1976 - Gale boa ere)” (Hancock's 
Brief; p.16). Thus, this argument goes, Doyle was only a@ party 
' 


to the September 19 "sale' but was never before the District 


Court. 


Hancock's description of an alieged short-lived rela- 
tionship with Doyle is at best a half-truth, and less kindly, 
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patent!y misleading. Recently uncovered facts persuasively 


indicate that Hancock has at all material times (i.e., from May 


17 through September 10) acted for Doyle. A title policy from 
the Chicago Title Company in the possession of Hancock prior to 
the May 17 sale and used by Hancock in his negotiations with the 
Trustees' attorneys had been issued in the name »2f Doyle as 
proposed insured.* Doyle himself had at all times been acting 
for McDade & Company, Inc. ("McDade"), of which he is president 
and one of the two major stockholders. McDade at this time is 
Operating a catalogue discount store at the premises -- the very 
store obviously referred to by Hancock's lawyer on August 13 when 
he wrote to Judge Cannella: "that Mr. Hancock intended that this 
property, which is a retail store, be opéned and available for 


‘nese 


a 


use in time for this year's Christmas season" (532a). 
facts are set forth in the rebuttal affidavit to be submitted, 
with leave of the Court, on the mootness motion. 


Doyle is no “stranger” to this appeal. The real party in inter- 
est -- Doyle, McDade, or the principals of McDade -- are in th 
Court's jurisdiction because Hancock, who acts as agent and 


nominee for the real party in interest, was before the Court 


below and is before this Court. 


The Appellees next argue that the appeal must be 


dismissed because the District Court had no jurisdiction to enter 


this 


the August 16 order which stated that upon a reversal by 


Court the sale to Dominick's could be reinstated. The argument 


———"*In Light of this fact, Hancock's statement that he "cau sed 
the Chicago Title Company to do a title search” smacks of serious 
and misleading omissions (Hancock's Brief, p.2; see also 176a). 


i 


is frivolous.* When the District Court denied the stay it clearly 
had the’ jurisdiction to do so and it was judicially prudent to 
State the reasons. Fed. R. App. P. 8 (a). 

United States, 272 U.S '658,, 675 ); Metalock Repair Ser 


vice, Inc. wv. Haran, 258 Fiza 809, 815 (6th Cir, 


generally 9 Moore, Federal Practice 9208.07 at 1424 (2a ed. 


The ruling served to clarify the prior order of reversal by 

making clear that title transferred by the Trustees pursuant to a 
new sale would be subject to defeasance upon this Court's reversal 
of the District Court. Inherent in the power to grant a stay is 
the power to grant any other less drastic relief that will guaran- 


tee that the parties’ rights will be preserved upon the appeal. 
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The order was also within the rule that the District Court retains 
Jurieeaicetion, “with respect to. 2). matters 
appeal.” Id. 9 Moore, Federal Practice 


stated in Moore: 


"In general, the district court should 
have full authority to take any steps 
during the pendency of the appeal that 
will assist the court of appeals in the 
determination of the appeal." 9 Moore, 
203.1) at 734, nz. 


Certainly, an order which makes clear that this Court has continuing 
Jurisdiction over the property involved in the appeal and that effec- 
r i t 


tive relief may be granted is an order in aid ef the appeal. ** 
; ig 


*The Appellees also mischaracterize the Dominick's August 
16 motion as ex parte. The Appellees know full well that both 


Mr. Kruger for Hancock, and Mr. Yassky for the Trustees were 
notified by telephone of Dominick's 1riotion. Mr. Yassky indi- 
cated that he would not appear. 


**Dominick's does not argue, as erroneously suggested, that 
Hancock was required to appeal the August 16 ruling (Hancock's 
Brief, pp.24-27), but only that the ruling put Hancock, and all 
other potential bidders at the new sale, on notice that they were 
purchasing only the Trustees' title subject to this Court's 
determination. E.g., In re Frasin, 201 F. 343 (2d Cix. 1922). 


iz 


Doyle Purchased No More 
Than The Trustees Could Sell; 
Rule 805 Is Not Applicable. 
‘he Appellees have both missed ai:d confused the simple, 
yet central fact, that this appeal is not analogous to, or in any 


way Similar to, an appeal from an order of sale. 


Thus, the case at bar is completely different from the cases 
which Rule 805 is intended to codify (discussed in Dominick's 
Memorandum, pp.15-18).* In contrast, the case here is similar to 
one where a vendor is in litigation over his title with "A™ a 
contract vendee. During the pendency of the kitigation, 

vendor proceeds to sell to purchaser "B", who has notice 

claim. "B" does not obtain clear title to the property. 

takes title subject to such rights of "A" as may be established 
in the litigation. inet Prasin, 201 Ff.) 3 (2d Car: 7912). 


cf. Pollack v. Viele, 296 N.Y. 670, 82 


The controlling rule of bankruptcy sales ignored by the 


Appellees is that a purchaser may buy only what a trustee has to 


*Thus Hancock confusingly asserts: "No one is more likely to 


be a party to an appeal arising from a judicial sale of property 


=o 


than the purchaser whom [the] Bankruptcy Rules. . . seek to 
protect" (Wancock's Brief, p.32, emphasis added). Similarly, the 
Trustees create a straw man by arguing that Dominick's position 
is intended to create an "'exception'" to Rule 805 as "the most 
likely party to an appeal concerning the judicial sale of 
property is the purchaser", citing authority involving appeals 


from referees’ orders of sale (Trustees' Briers p24). 


Of course there is no "exception" here because there is no 
appeal here from an order of sale; at bar is an appeal from an 
order setting aside a sale. A subsequent purchaser is not usually 
a "likely party" to an appeal from such an order, although he is 

a party to the appeal at bar. The case law cited by the Trustees 
is simply not applicable. Compare, In re Frasin, 201 F. 343 (2d 
Cir. 1912). 
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sell, see generally 4A Collier, Bankruptcy {7O0.98{18), a 


a 


this determination depends on "the terms of the sale as 
er agreed upon.” Id. at 1198. “In the absence 


warranty clauses the bankruptcy sale is governed by the 


"caveat emptor'." 1 1201. Thus, no sale may moot 


appeal if the purchaser takes subject to the contingent 


a third party. (This essential and governing 


16 (24 Cir. 1914) and the Prasin cases, supra, 


in the contract of sale between the Trustees and 


The Appellees, however, have continued 
Rule 805 somehow supersedes this essential rule 
the infirmity in the Trustees" title. 
record nowhere indicates that Doyle rece 
title (Hancock's Brief, ppsib, 21; Hancock's 
Motion to Dismiss, p.6). Dominick's has demonstrated 


(Dominick's Memorandum, pp.6-7). 


1 


The Appellees have completely ignored the basic dist 
tion between an appeal to a district court from a referee's ord 
of sale and an appeal to a circuit court from a district court 
order of vacatur of sale. The Trustees attempt to sweep the 
distinction under the rug in a fentnote which baldly asserts that 
the distinction is “technicai“. See Note at 25-26 
Brief. The distinction, however, makes clear that Rule 
not involved in this appeal. That Rule deals expressly with an 
appeal to a district court from an order of confirmation of sale. 


To argue that the Rule applies at bar to an order of reversal by the 


14 


District Court is to advance theories which find no basis 
language and policy of the Rule, the commentary thereon, 


the case law. See Dominick's Memorandum, Point 


The basic err c the Appellees' 
trated by In re Prasin,; 201 fF. 343 (2d Cir, i912) 


supra at 5-8), and In re Burr Mfg. & Supply Co., 


Cir. 1914) (discussed supra at 8-9), where this 
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recognized; in decisions reaffirmed frequently 
courts, that a sale of a bankrupt's property 


prior appeal challenging the trustee's right to sell. 


The appeal by the landlord in Frasin was not moot 
even though the district court had specifically sanctioned the 
trustee's sale to the identified purchaser and had enjoined the 
lessor from claiming the right of re-entry, and even though the 


sale had been consummated. rhe chas S right to the property 


could not have been more explicit than it was 


vanished upon reversal. 


Similarly, in the instant proceedings, the Trustees’ 
right to sell was, and still is, subject to 
Nation. Doyle can hardly claim reliance on 1 Juiy 29 vacatur 


and the conditional September 10 "sale" to urge mootness. The 
district court in Frasin issued a specific endorsement of the 
petitioner's "right" to purchase, and yet the appeal was not moot. 
Can there be: mootness at bar, where, in contrast to Frasin, Judge 


Cannella made clear that his order for a new sale was subject to 


this appeal? The Bankruptcy Judge, the attorneys for the Trustees, 


Lo 


and the language of the contract 
he took at his risk only such it 


can only speci e why Doyle took 


the speculation worth it because 


retaii store is 


Whatever the AS< isk was 


it by seeking dismissal. 


Court was wrong 


this Court has 


THE DOCTRINE \ 
OF JUDICIAL SALES REQUIRE 


THE REVERSAL OF THE DISTRICT 
COURT'S VACATUR OF THE CON- 
FIRMED SALE. 


that an order 


firmed judicié sale Gn grounds as flimsy as those asserted 


mere does damage to the “finality doct 3 fosters 
Spirited participation by prospective 


y 


them that 


Dominick's 


It would be jud 


these 


home 


Hancock 


that. there would be another suitor 


mr 


told by the Trust 
a higher price 
(459a). - the hearing 
$675,000, but then withdrew 
$6585, | 
executed mm DOMLInICK’s 
Hancock 


the name 


court-accepted 


The Appellees seek to avoid the finality doctrine 
making two astounding mischaracterizations. 
claim that the District Court vacated not a confirmed 
sale, but merely reversed an order of confirmation (Tri 
Brief, p é AMF*s Brief, p.9). Appellees latch 
this alleged distinction -- inapplicable here - because 
want this case considered as if it were one concerni 
objection to confirmation raised prior to 
rather than in the light of cases dealing 
motions to vacate. The distinction just 


1S: Case, and even Lf it did; it would 


Second, the Appellees claim that the bid 


t 


made after the District Court's vacatur shows 


purchase price was inadequate. 


The District 
A Final Sale 


é 
ruptcy Court 

Without Any Objection 
Anyone. 


The Appellees base their argument 
they did not appeal an order 


* 


confirmation. The attempted distinct 


facts present here. 


The record demonstrates 
It couiad 


had made any 


be 


on 


thay 


The confirmation of sale to Dominick’s occurred at the 
end of the May 17 hearing when Judge Ryan approved the 
Trustees' application and amended the hearing "to one to 
accept the offer made by [Dominick's]" (88a). Immediately 
thereafter, pursuant to the oral order of ifirmation, the 
attorneys for Dominick's and the Trustees repaired to the 
offices of the Trustees' attorneys to close the contract of 


sale. 


Judge Ryan at the June 28 he ing specifically stated 
hat he had orally issued a final et the May 17 hearing. 
In rejecting the argument that the sale was not final until 


entry of a written order, Judge Ryan said: 


"I read the decision by Judge Watt affirming 
Judge Galgay because Judge Galgay had said, ‘Look, 
this sale is not final until I sion an order,’ As 
opposed to that, 1 said to Mr. Hancock several 
times, giving him fair warning, and then I con- 


cluded the hearing. It was my intention that th 


sale be concluded then and there. In the Grant 


matter, Judge Galgay expressly made known that 
those sales were not to be complete until he made 
an order of confirmation. I am familiar with the 
problem in the Grant Stores case." (491a) 
(emphasis added). 


Hancock himself acknowledged on May |! hat Judge Ryan 
issued an order of confirmation earlier that day. Hancock's 
teleguams of May 17 (90a, 641la) requested that "the court 

Order Of May 17, 1976 be vacated and the court consider the 


increased offer of John Hancock.” (Emphasis added). The 


Appellees can hardly be heard now to suqgest that there was 


no confirmation until May 24. The decretal portion of the 
written order entered on May 24 authorized the Trustees "to 
consummate the sale" to Dominick's (9la). The recital 

portion of the order made it clear that Dominick's offer had 
been previously accepted.* The appeal from the May 24 written 
order was, therefore, in actuality, a post-confirmation 


challenge to the sale. 


Where a protest to confirmation is not made at the 
hearing on confirmation, arguments available on direct 
challenges to the sale (such as on appeal from the con- 


firmation order) are waived. See In re Kaminsky, 281 F. 


Supp. 676, 680 (B.D. Wis.) U968), abt'd 413) Fi2d 954 (7th 
Cir. £969); Jacobsohn v. Larkey, 245 Ff... 538 (3d Cir. 1917); 


In re Shamokin Lumber & Construction Co. 54 F. Supp 481 


(M.D. Pa. 1944); see also 4A Collier, Bankruptcy 470.98[17] 


at 1186-11286.1; ns93 (14th iéd. (1976); Dominick's Brief, 
Point II. The only arguments available concern alleged 


defects which are grave and shock the conscience. 


*The validity of an oral confirmation order is supported by 
all the authority uncovered. See In re New Strand Theatre, 
Inc.,. 109 fF. Supe. 360; 351-352 (S.0.8.Y. 1952), att a on 
Opinion below, 201 F.2d 889 (2d Cir.), cert. denied, 345 U.s. 
995 (1953) (indicating that an oral order of confirmation of 
sale is valid and binding where the bankruptcy court's 
explicit oral confirmation is followed by a signed con- 
firmation); 4A Collier, Bankruptcy 470.98 [17] at 1181, n.88 
(14th ed 1976). 
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This Court can search the entire Record of the May 17 


hearing (77a~89a) and the May 17 telegrams (90a, 64la) and 
will find no protest of any kind by Hancock or anyone else. 
There was no protest to Dominick's presence; no objection to 


the notice of hearing; no preservation of rights - absolutely 


nothing! 


Even assuming that there was no formal confirmation 
until the written May 24 order, the Appellees are still ata 
loss to point to any direct attack on the confirmation prior 
to May 24. Clearly, Hancock's telegram, offering a new bid 
6% higher than Dominick's purchase price did not even suqgest 
a protest to Dominick's participation in the confirmation 
hearing or to the confirmation of the sale. Hancock's offer 
was at best a bid received after bidding was officially 
closed, and by itself indicated no basis for reopening the 


proceeding. E.g., In re Shamokin Lumber & Construction Co., 


54 F.Supp. 481 (4. Dba. 1944). Ck. In re Gil-Bern Industries, 


Tne. 526° F220 627, -629 (Ost Cir, 1975) (erting authority 
for “established rule that it is an abuse of discretion for 


a bankruptcy court to refuse to confirm an adequate bid 


8) 
fd 


received ina properly and fairly conducted merely 


because a slightly higher offer has been received after the 


bidding is closed.") 


In an attempt to cure the barren record, Hancock and 


AMF moved to vacate the order of confirmation on Jure 10 in 


order to make a record. The 


protest came too late. See 


Dominick's Brief, Point II. 
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e 


The Appellees' attempt to characterize the appeal to Judge 


Cannella as being from an order of confirmation is sheer leqal 
gimmickry, and raises form over substance.* That appeal was 
empty; devoid of substance. The entire argument before Judae 
Cannella and all the briefs submitted there and here by the 
Appellees are based almost 100% on the June 28 hearing : 
before Judge Ryan on the motion to vacate. The District 


Court held that “the sale be set aside" (l2a) and relied 


upon testimony at the June 28 hearing to reach its decision 

a 4a). There was absolutely no doubt that, in so 
(l3a, 14a) here was absolutely no doubt that 
holding, the District Court had consolidated both the empty 
appeal from the May 24 order with the appeal, based upon a 
full record, from Judge Ryan's June 28 oral denial of Hancock's 
motion to set aside the sale. Indeed, AMF specifically 
acknowledged that the District Court had so informed the 
parties of this. procedural posture in AMF's letter to the 


District Court. (526)..%* 


ct 
-) 


The rule which requires a bankruptcy court to refuse 


reopen bidding after a sale has been contirmed merely because 
1 5 


a slightly higher offer has been received after the close of 


*“Hancock attempted to restrict his appeal from Judge Ryan's denial 

of the motion to vacate by formally appealing only from Judge 

Ryan's June 10 denial of a temporary restraining order precluding 
Dominick's from transferring the property pending the June 28 

hearing of Hancock's “motion to vacate and set aside" the May 24 

order (137a). Of course, the assumption underlying the need for 

such a restraining order could only be that Dominick's could 

transfer the title to the property because he had bought it at 
the May 17 hearing. tl 


**AMF's attorney wrote: “We have been advised by “Mr. Nanilow 
[Judge Cannella's law clerk] that the Court is consolidating the 
appeal from the confirmation of the sale .. . with the appeal 
From the denial of a motion to set aside the sale .. . and 
expediting both." (528a). 


tN 
ht 


bidding, In re Shamokin Lumber & Construction Co., supra, 
was recognized in In re: Burr Mfg. & Supply Co., 217 °F. 16, 
20 (2d Cir. 1914), which was reaffirmed in In re General 


Insecticide Co., 403 F.2d 629(2d Cir. 1968), the case upon 
which the Appellees rely so heavily for avoiding the strict 
standard applied to vacating a sale (Hancock's Brief, p.33; 


Trustees’ Brief, pp.. 26, 33, 37; AMP's Brief, pp. 5-10), 


k 


In General Insecticide, this Court affirmed the District 
Court's refusal to vacate a judicial sale. The facts were that 
machines having an appraised value of $550 were sold for S380, 


or 69% of appraised value. None of the creditors received 


notice of the proposed sale. The creditors, therefore, did not 
raise any objections at the confirmation hearing, and because 
they had no notice of the hearing, no appeal was taken from the 
confirmation. The creditors were forced to seek relief by peti- 
tioning the referee to vacate the sale. They were unsuccessful 
both before the referee and before the District Court on appeal. 
403 F.4d at 630. This Court affirmed the District Court, 
holding that failure to receive the notice did not relieve the 
creditors of their failure to make a timely protest. "It is 
incumbent upon creditors to follow the record ... and discover 
for themselves orders which they may want to challenge."* id. 
This Court stated: ** 
"The standard for setting aside a sale is stricter 
* Thus, the Trustees’ interpretation of General Insecticide 
as requiring notice to creditors in the instant case is expressly 
contradicted (Trustees' Brief, p.37, footnote). 
** Appellees conveniently cited only that part of the Court's 


statement which they apparently believed must be supportive of 
their theory. 
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than that applied in a direct attack on confirmation. 


In the latter, the governing principle 1s to obtain the 
best price for the bankruptcy estate whereas in the 
former there is a greater emphasis upon finality in 
judicial sales and executed contracts unless they are 
einged with fraud, error or Similar defects which 
would in equity affect the validity of any private 
transaction.’ 4A Collier, Bankruptcy, %70.98[16], 1183, 
118494 (14th ed. 1967); In re Burr Mfg. & Supply C 
ei? FF. 26) 19 {2d Cie. Ita). 803 Puen at 630-63. 
(emphasis added).* 


General Insecticide, therefore, merely applies the 


well-established rule recognized in In re Burr and by the 


cited commentary that an objectant to a confirmation must 

make "a direct attack on confirmation" before the bankruptcy 
court or be relegated to the "stricter" standard of setting 
aside a judicial sale.** Where, as here, there is no direct 
attack prior to confirmation and the sale takes place and ; 
the contract of sale is “executed”, 403 F.2d at 631, as 
occurred at bar immediately after the close of the May 17 
hearing (23la-232a), “there is greater emphasis upon finality 


in judicial sales and executed contracts." See also In re 


Strunks Lane & Jellico Mountain Coal & Coke Co., 64 F. Supp. 

Pal, UIS3. Cedi RY. 2946). 

tha Cone. a re : Wl atned- an he Sale aoe “ee 
The Court also noted, as it explained in the rule quoted above 

and relied upon by Appellees, that had the creditors made a 


direct attack upon the confirmation which was denied by the 
lower courts, and appealed such denial, the Second Circuit woul 
have "probably reversed the judgment below" 403 F.2d at ¢ 30, 
because “there was no justification for a private sale" on the 
facts before it, Id.,_and probably also because the sale price 
was only 69% of the appraised value. 403 F.2d at 631. 
** In re Burr, emphasizes the obvious principle that once the 
sale is confirmed, a party aggrieved may not seek the lower 
standard for an attack on confirmation simply by making a post- 


confirmation attack on the order. In Burr, as in the instant casi 
+ } 


the objectant asked for both a resale and that 1e confirmation 
sale be vacated. TALS Court, Of course, treated: the relief 
sought as the vacatur of a confirmed sale. 


4 
4 


yall d 


of 


If the Appellees had their way, the doctrine of finality 


of judicial sales would be in shambles, for a participant in 


a sale who made no protest thereat would be permitted after 


the sale to raise issues On appeal never raised below. This 
Court should recognize the Appellees' argument as being 
totally destructive of important considerations of judicial 


policy and administration. 


B. The District Court Shoul 
Have Reversed The Bankruptcy 
Court Even Assuming Arguendo 
the Appeliees' Standard of 
Review of An Order of Con- 
firmation. 


Dominick's bid, as a matter of law, was more than adequa 


Moreover, Appellees have established no other error. 
¢ a 


Le Dominick's Purchase Price 


Was More Than Adequate As 
A Matter of Law. 


The law is clear that Hancock's midnight teleaqram which 


offered a 6% increase over Dominick's purchase price fell far 


short of supplying the type of "extraordinary showing to justify 


the refusal to confirm.” 4A Collier, Bankrupt 


at 1181: accord, In re 


Cir. 1975); Knight Vv. Wertheim & Co., 158 F.2d 838, 843 (2d 
cormmaniempasnillamaninniann eames ee ce A: At tt nate tite Att ree 
Cir. 1946) ("[Elxcept upon the extremest provocation, courts 


will not upset a judicial sale at auction, upon the ground 


that a new bidder has appeared who offers more than the 


fh 
ui 


knock-down price.") Dominick's purchase price surpassed the 
appraised value of the property* and Hancock's 63 increased 


bid was insufficient. ** 


Principles of judicial finality preclude a bankruptcy 
judge from re efusing to confirm a sale where the percentag 
of the increased offer is as small as here. E.g-, in re Gil- 
Bern, 526 F.2d 627, 628-629 (lst Cir. 1975) (indicating a 33 
increase in post-bid offer far too insubstantial to refuse 
confirmation) ; In re Stanley Engineering Corporation, 164 


Po20 S16, SLG+3i9 (38 Cie, 1947). cert. denied, 322 U.S. 

(1948) (reversing bankruptcy court's refusal to confirm sale 

to high bidder where subsequent of 

than highest bid and 14-1/2% over the appraised value): 

info #. PB, Newport Corp., 123 K.SUpp. 95, 98 (S_D. cal) 
appeal dismissed, F. P. Newport Corporation v 

F.2d 344 (9th Ci cert. denied, 

In Re Metallic Mfc : 3. fF. 30C B.D. Pa. 1912) 
(bid of $17,000 confirmed in preference to promised bid of 
$20,000 at a future sale); see generally, 4A Collier, Bankruptcy 


170.98 at 1190-92. 


The adequacy of the Dominick's bid of 
fully brought home by the Hancock's Own Statement of the facts 


concerning his bid of $650,000. Hancock states: 


*"Compare, Blossom v. The Milwaukee & Chicago Railroad Co,.,, 70 
U.S. 136 (1866); E.H. Getcee ¥. v. Blieden, 104 F.2d 59 (th cir. 
1939), cert. denied, 308 « 583 1939) Century Motor Truck 
Co. ¥. Sarre Te Fr2q $46 Tie Cir, Hs f 


x* Compare, Reid v. King, 157 F.2d 868 (4th Cis, 1966). 


"The notice of the availability of the 

Property had been widely circulated by the 
Trustees. Mr. Yassky, an attorney for the 
Trustees stated, ‘it can be fairly said that 
any interested party in the entire Chicago 

area was aware this Property was for sale.' 

--. Several other prospective sales had 
previously collapsed during the two year 
vacancy of the Property. ... The Trustees 

were delighted with the negotiated contract 
[with Hancock] since it provided for payment of 
$650,000, the exact independent appraisal value 
and would put an end to further negotiations and 
false starts with respect to this dormant pro- 
perty.” (Hancock's Brief, p.2). 


If the $650,000 was adequate. Surely the’ Dominick's bid of 


$685,000 was adequate. 


The District Court therefore ebused its appneliate 


authority when it reversed the Bankruptcy Court on the 
speculation that a new sale would increase the size of the 
estate (i3a, l5a; see Dominick's Brief, Point IV). "It seems 
hardly open to question that adequacy of consideration must be 
determined as of the time the (Emphasis 
Supplied). 4A Collier, Bankruptcy %470.98[17]. at 1190, n.3. 
Events subsequent to confirmation are not to be considered. 
E.g-, Smith v. Juhan, 311 F.2d 67¢, 673 (10th Cir. 1962); 

In re Marathon Foundry & Machine Co., 228 F.2d 594, 598 (7th 
Cir.), cert. denied, 350 U.S. 1014 (1956). Contrary to the 
Appellees' unsupported assertions (AMF's Brief BP. G: Hancock's 
Brief, p.40), Judge Ryan was well aware of the creditors' 
interests. Under the circumstances the doctrine of judicial 
finality was controlling. in re Gil-Bern, 526 F.2d 627, 
Geg~29 (lat Cir. 1975): Knight v. Wertheim & Co., 158 F.2d 


638, 6843 (24 Cir. 1946). 


Coal 


1e Appellees Have Pointed To No 
egularities In The Proceeding 
Or In The Notice Of The May 17 
Hearing Or To Any Case Which 
Indicates That The Order Of 
Confirmation Should Be Vacated. 


a 


The Appellees’ attempts 


Learned Hand in Freehill 


that a would-be contract pur 
is charged with knowledge of possible 
rejected out of hand as totally withou 
contradictory to case law on 


Brief, p.36; AME 


' 


is their reading of Bankruptcy f e 10-209(b) (Hancock 
notice o 

the property 

bility and discre 

ruies accord the 

in the notice only 

the efficient administration 

Brief, pp.22, As such 1 

charges >» purchaser 


bidding. 


persuasive re 
overturn stablis law, the Appellees distor the 
concerning Hancock's actual notice of probable bidding. 


Appellees’ distortions are so numerous, 


listed here by way of illustration. Thus, the Trustees’ descrip- 
tion of their representatives' communications with Hancock and 

his lawyer is misleading. (Trustees Brief, p The Trustees 
for instance, fail to inform this Court that ¥ Rotkin, one of 
the Trustees’ attorneys, swore by affidavit (224a) and testified 
that he had informed Hancock's attorney by telephone no later than 
May 12 that another party [Dominick's] might come into Court 

May 17 and “offer more and might take it [the property] away." 
(458a-459a) i.e., that another party might make “a higher bid. 
(224a). Neither do the Trustees mention that on May S1x 

days before the sale, the Debtor's director of Real Estate 
apprised Hancock directly of another bidder's interest, 

a higher bid was offered he could lose the property,” (226a) and 
that Court approval of the contract would be a problem if "some-~ 
one else bid a higher price." (227a). Mr. Finklestein repeated 
the substance of this exchange at the June 28 hearing (444a, 
449a-45la).* See generally Dominick's Brief, 

discussing fully ea facts of Hancock's actua 


bidding. 


Similarly, icock's rendition 
short of accuracy. (Hancock's Brief, p 35) Hancock's 
testimony that the Trustees’ representatives assured him there 
would be no bidding was hardly “uncontroverted" (Hancock's Brief, 
5}, aS demonstrated py the excerpts from the Record referred to 


in the preceding paragraph. Further, Hancock's statement that 


bs Compare, the Trustees’ July 6, 1976 letter to the District 
Court arguing that Hancock did in fact have sufficient notice 
(523a-525a), 
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Mr. Finklestein, on May 1l, mentioned nothing more than the 


possibility of objections to price at the hearing is wholly 


incorrect -- Mr. Finklestein not only warned that the May 17 


hearing “would be a bidding situation," he even offe 


in Court himself, if Hancock was unable 


bids for Hancock (450a-45la). 


Although the Appellees would like this Court to 
Hancock's testimony that he had no notice of bidding, the Bank- 
ruptcy Court found Hancock to be less than credible (434a-436a, 
440a-44la, 445a, 480a), and chose to rely on the testimony of the 


Trustees' representatives (478a, 495a). The District Court 


ignored the Bankruptcy Court's finding on Hancock's actual notice. 


Unable to skirt Hancock's actual notice of the bidding, 
the Appellees fall back to arguing that the notice did not meet 
the provisions of 10-209(b) (4), and therefore that the creditors 
were somehow prejudiced. These characterizations of the facts 
and the law are flatly wrong. The record offers no support that 
either a wider distribution of the notices or a full 20-day 
period of notice would have resulted in more bidders. The fact 
that no additional bidders appeared on September 10 evidences the 
soundness of Judge Ryan's findings based on the Trustees" state- 
ments that since the property had lain vacant for two years, it 
was a fair presumption that “any interested party in the entire 


Chicago area was aware that this property was for sale." 


Similarly, Appellees wrongfully rely on the Notice 
requirements of Section 58(a) of the Bankruptcy Act ( 


94), and cases interpreting that section, to attack the notice 


procedure (Hancock's Brief, pp.43-44, 47; AMF's Brief, 
That section is simply "inapplicable" under [Chapter X} 


Collier, Bankruptcy, €3.39{[1] at G88-689, n.4. (14th ed. 1972), 


and Rule 10-209(b) has superseded Section 58(a). See Comment to 


Bankruptcy Rule 10-209. Indeed, the entire statutory framework 
for notice under Chapter X and XI is directed to maximizing the 
Bankruptcy Judge's authority and flexibility to fix the terms of 
notice.* See, generaily, 6 Collier, Bankruptcy §3.39[] 

Brief, pp.44-46. Thus, it 18 not Surprising that 

Court's referral order to Judge Ryan of all matters in the 


state Chapter X proceedings explicitly left to Judge 


matters pertaining to notice (586a). 


The Appellees also ask this Court to uphold the Dis- 
trict Court's vacatur because Judge Ryan did not make advance 
firdings of the "cause shown” for shortening the notice perioc 
and for sending notice to a limited number of creditors, findings 
which the Appellees allege are technically required by Rule 10- 
209(b) (4) (Hancock's Brief, pp.46-47; Trustees' Brief, pp.38-43, 
AMF 's Brief, pp.i3-14).** 


- Even under the stricter requirements of Section 58(a), a 
reason for modifying notice is, as Judge Ryan found (488a, see 
also 465a), that the property could have been "appreciably reduced 
in value by the administrative costs entailed in giving notice." 
In re General Insecticide Co., 403 F.2d 629, 631 (2d Cir. 1968). 


=* Apparently the Appellees concede that cause was shown for 

the notice at the June 28 hearing but contend that these findings 
were too late. The Trustees, however, make the outrageous asser- 
tion that Judge Ryan made no statement of "his findings in support 


(Cont'd on next page) 


The AppelleesS' argument is without merit. 
case law « this issue stands for proposition that advance 
findings are not necessary under the circumstances here. 


Cameron v. Roemelimeyer, 389 F.2d 


in te L. M. Axel Co., 


Dominick's Brief, Point II] B. Cause was s) 


notice not only at the June 28 hearing where findings 
but also at the time the notice was sent. The record 
Interstate Chapter X proceedings made it abundantly 


interested creditors and shareholders that 17,000 notices were 


impractical. 


There simply is no basis for the Appellees’ claims 
irregularities. The truth was set forth by the Trustees below, 
prior to the events of September 10, where they wrote to Judge 
Cannella (523a-525a) stating that Hancock had one week’s actual 
notice of another bidder; and defending in detail the substance 


of the notice and the shortened period of notice. 


(Cont'd from previous page) 


Of a restriction of the persons t0 receive notice... =. 
Trustees’ Brief, p.4l. In fact, Judge Ryan did articulate such 


findings characterizing the instant notice as the one: 


"(T)hat goes out to the persons who have participated 

meaningfully in the reorganization proceedings to 

date. It would be an absurdity to send out 9000 notices 

every time anything of importance was to take place 

in the estate. The notice was entirely proper." (448a) 
yuoted in Dominick's Brief, p.14). 


CONCLUSION 


The motion to dismiss should be denied, and the District 


Court order of July 19 should be reversed in its entirety. 


Dated: New York, New York 
December 10, 1976 


Respectfully submitted, 


GOLENBOCK AND BARELL 

Attorneys for Appellant 
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New York, New York 10022 
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